
Nationwide Permit 40. Agricultural Activities 
Discharges of dredged or fill material into non-tidal waters of the United States for 
agricultural activities, including the construction of building pads for farm buildings. 
Authorized activities include the installation, placement, or construction of drainage tiles, 
ditches, or levees; mechanized land clearing; land leveling; the relocation of existing 
serviceable drainage ditches constructed in waters of the United States; and similar 
activities.  

This NWP also authorizes the construction of farm ponds in non-tidal waters of the 
United States, excluding perennial streams, provided the farm pond is used solely for 
agricultural purposes. This NWP does not authorize the construction of aquaculture 
ponds. 

This NWP also authorizes discharges of dredged or fill material into non-tidal 
jurisdictional waters of the United States to relocate existing serviceable drainage 
ditches constructed in non-tidal streams. 

The discharge must not cause the loss of greater than 1/2-acre of non-tidal waters of 
the United States. This NWP does not authorize discharges of dredged or fill material 
into non-tidal wetlands adjacent to tidal waters.  

Notification: The permittee must submit a pre-construction notification to the district 
engineer prior to commencing the activity. (See general condition 32.) (Authority: 
Section 404) 

Note: Some discharges of dredged or fill material into waters of the United States for 
agricultural activities may qualify for an exemption under Section 404(f) of the Clean 
Water Act (see 33 CFR 323.4). This NWP authorizes the construction of farm ponds that 
do not qualify for the Clean Water Act section 404(f)(1)(C) exemption because of the 
recapture provision at section 404(f)(2). 


